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Dear Sir: Opinion No, ;
Ret Artiocle 92

nfie effective
3 opsrating as
aside 2 trust

Mareh 15, 193&. .
perpetual oare
fand of 204 pe

1l ths rund :

The «--rtancc of your question has resulted in a
very careful appraleal of the entire law governing the orisn-

,1zation and operation of cemetery assoclations in the Ctate

P

of Texas, &s well am the publio polloy that prompted the Legls-
lature to amend Title 26, Vernon's iAnnoteted Statutes, in Aots
1934, Ak3rd Legislatnre, 2nd Called lession, Chapter 65
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Article 925, Vernoa's Annotaseld 3tetutes of Texas
provides that

*"Every censtery assoolation which has estade
1lished and is now mainteining, operating and cone
dusting a eemetery, and every assoolation whioh
shall hereafter u%anhh, maintain, operate, and/or
oconduot a cemetery, within this State pursuant to
this Aot, 1s heredy authorized to establish ., , .
an irreducible fund for the general perpetual ocare
of 1ts cemstery and %o place 1its cemetery under pere
petual cares . ¢ "

Thies Artiole furtber provides that this trust fund
*shall forever remain irreducible and inviolable”, and shall
‘be invested according to law, the net income from said faveste
ment to "be used solely for &ho general care, aaintenanse,
and smbdellishment of the cemetsry®, '

Artiole 925a requires that

"A perpetual oars cemetery is one which shall
hereafter deposit in its perpetual care fund as
provided under the provisions of Artiole 925
emount equivalent to a minimum of Twenty 20’ Cents
per sguare foot of ground of iaterment right sold
or disposed of as perpetual oare property for earth
interment, until such fund reaches a minimum of Oune
Bundred Thousand Dollars ($100,000,00), and the
ninimum thereafter shall be Ten (10) Cents per
square foot} a mintmum of Fifteen Dollars (SI +00}
per esch orypt internent right sold or disposed of
as perpetual care property for mausoleum interment,
and & mninimum of Five Dollars ($5.00) per each
niehe interment right sold or disposed of &s per-
petual care property for columbarium interament,

All other oemeteries heretofore operating as per-
petusl care cemeteries shall, withia one year from
the effeotive date of this Aot, estadlish thelr
trust funds in oash or legal ssocurities in oconfora-
ity with the provisions thereof, and in the event
of failure so to do, shall not ‘horurtor opsrate
as a perpetual oare or free cere ¢emetory until the
provisions hereof are ocomplied with.,"

Article 9255 requires each perpetusl care cenetery
to rile in i%s office as well ss the office of the Seeretary
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of State, a statement of the amount of prinei of the -
petual oare fund, the nature of the investamend of the -
¢ipal fund, the number of square feed of grave space, and
the number of orypts, and a numder of niches diapoaoa of
under perpetual ocare, prior to and subseguen$ to the enmot-
ment of this Artiole, each separately set forth,

Artiole 916 states that

*The terms 'oemstory assoeiation' and ‘asso-
eiation' are herein used intorohnngoably and shall
mean 6aay corporation now or hereafter 13ed
or any association not operated for a ia, -ﬁioh
is or shall be authorized by its articles to con-
duot any one or more or all of the busineases of
& oemetery.”

The question you present is whether cemetery asso-
ciations, mesning corporations or non-profit assoclstions
operating es perpstual care cemsteries, must establish a
trust deposit, as set forth in Artiole 925a, oaloulated up-
on sales of perpetual oare interment propor{y oeourring be-
fore the passage of Artiole 925a in 1934, or merely upoa
all sales of suoh interment rights ocourring after 19347

Perpetual care oemetery oontracts impose upon the
ceme tery assooiation the enduring duty of forever oaring for
end properly malntaining the cemetery as a placs of besuti-
fied sepulcher. Those who buy perpetual cars cematery rights
often 4o 80 in their hour of bdereavement thinking only of a
suitable memorial to their deceassd kinsmen, =ud are hly
susoeptidble to the promises of a promoter. This unus eonw
traoct to be perxfdrmed by the assooiation perpetually, and
the peouliar position of those who aocquire the fcrpotunl care
interment rights, not only justifies but necessitates a rigor-
ous control of parpstual oare cameteries dy the State, To
these ends, the Legislature has enaoted Artieles 925, 925a,
925b, designed to fulfill the contraot odligation of csmetery
assooiations, to proteot those who purchase these rights,
and to enforos sultadble maintenance of the bdulldings and
grounds for the denefit of the comaunity in general,

Suech legislation, without doubt, is eonstitutionsl
end proper., "The State in the exercise of its police power
has the right to provide for the sstablishmens and 4iscontine
uance of cemeteries and to regulate their use." 14 Cor, Jur,
Sec, 63, Seotion 2,
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Furthermore $hose emmetery asmelations operating
under the privilege 0f a eorporste sharter ars sudjess to
changing regulations and duties, for they take the 2 L

orste sharter with the rlrt sxpressly reserved %0 the State
o “alter, reform, or smend"., Artiele 1318, Yeranoa's Anno-
tated Statutes. Thsse regulations of sexetery corporstions
and assoeliations osn be supported, therefore, under the po-
lice power of the Ztate} or under the reserved power of the
State over gorporations {nsofer as tSiwss regulations pertain
to cemetery esorporations,

The questicn is, Sherefore, shall these regulations
be spplied te those trensactions, ocontemplated in Artiele 9235,
which os surred before $he enaetment of this Article as well
a8 those ooourring subsequent thereto? There {s no langhage
within these statutes, governing perpetusl éare oceneteries,
indicating sn intention of the Legislature to eontine $he ap-
plication of these regulations to ssles of lots occourring

after the enaotment in 1934, To the sontrary, however, Art-
fole 925a provides,

"All other semeteries heretofore opesrating as
perpetual care oexeteries shall, W thian one yeer
froe the sffective dass of this Aet, estadlish thelr
trust funds in oeesh or legel sesurities ia sonform-
ity with the provisions thereof, and in the svem
of failure so to 4o, shall not thereafter operste
ez & perrpetusl care or free care gsemetery until the
provisions bereof are eomplied with,.”

Ye deex 1t signifiocant that Artiole 92%5a pertaining
to the csleulations of the trust deposits is coushed in lan-
guage of the pest tense, %o witt

*"A perpetual cars ocexetery is one whiea skall
hereafter deposit ia its perpetual eare fund ., , .
an amount equivalent to & minimum of Twensy (30)
Cents per square foo% of ground of intermeat right
sold ox disposed of as perpetusl care mroperty for
esarth interment. . .j a minimum of Fifteen Dollars
{(215.00) per each o rypt interzent right seld opr
disposed of o9 perpetual ¢ars WOPSriy £of RAUSOD-
Toeum Interment, and a minimum of Five Dollaers
(25.00) per eecch niche interment right sold o

41 sposed of as perpetual oare nroperty for 6clum-
Erfun Ioternent.” (Underlining supplied)
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Hed the Legiszlature intended to limit the trust
deposit to future seles of perpetusl sare property, language
in the future tense, for example, 'which shey willsell or
dispose of', or s0la hereafter', wuld have deen sppropriste.

The regulation of perpetus) oare cemeteries cone-
ton&u tes that the et inecome Of the invested trust fund is
to used to maintelin the entire perpetusl) care semstery.

If the fund was ereated only out of those psrpetual inter-
ment rights scld after 1934 the durden on these lots, orypts,
and niches, s0l¢d after 1934 would be onerous, insszuch as
the income of this fund would de used to finance the upkeep
of the entire perpetusl care property of the cexastery asso-
tlailtion. e think this was not the imtention of the Legis-
sture,

Artiocle 1, Section 16, Constitution of the “tate of
Texas xovides:

"o bill of atteinder, ex post faoto law,
retrosotive law, or any law impairing the obdli-
gatioa of contraots, aball dbs made.”

‘“bile the Constitution of Texas clearly fordids
the passage Of retroactive laws, it is our opinion that the
laws in question do not come within these constitutionel

rohidbitions, There ocan be no doubt that the Js gislation
in question would be constitutional if it required all
cenxsteries selling perpetusl care rights to nmeintaln a
certain capital stock, or to orsate a trust fund of a oer-
tain smount determined by the size¢ of the cemetery businsss,
inaamuch as this type of regulstion has been upheld in other
f£ields of law as constitutionsl, notwithstending the oconten-
tion that such regulation impairs the obligstion of s oon=-
tract, and was unsonstitutionsl és a retrcactive law. 1In
Jefferson County Title Guaranty Company v. Tarver, 29 <, W,
(2) 316, the Commission of Appeals stated: .

e furthsr hold that it 1z the settled aw
of this state and of the Wmited tates that & oo~
poration such as thia bas ro vested right in the
privilege of doing a title guarsnty business as a
corporstion an? therefore suffers no loss of ln{
vested right or prorerty in e change 1ln the stai-
ute law requiring lerger capitsl stock to eontinue
business in the state."
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Also 1ia Danlel v, Tyrrell end Garth Inveatamst
Company, 93 8. W. {2) )72, the Supreme Court of Texas stated:

*I% is eontended by Tyrrell and GCerth thaed
the rules anéd reguladions grmlntod by the Baaxd
{Insursnce Commissicners) by aunthority of s law
whieh besame effeetive after the contrast betwesen
it and the title eompany waas entered i{nto, easnnot
be applied seo as to affeet asuch previous eontraets,
We overrule 3his emmtention, The polioce power of
the states to regulate the dusiness of title {nsur-
ance, as to forms of eontracts and rates, scannot bde
oon tracted away by tls title ocompeany."”

16 Corpus Juris Seeundum 417 stetes,

“On the other hand, ‘“I“. theiy retroastive
opsration, statutes are upheld whish have no ad-
verse eoffect on vested or substantial rights, or
merely regulate rights, (eiting Deniel v. Tyrrell
and Oarth Investment Company, 93 3. W. (2) 21))
or change thelr form, partiscularly whers such le-
gislation is in the proper exereiss of pollies
power, or whieh soncerns the public interest or
relates merely to governmeant matters.”

Likewise we deen the legisletion in question to be
constitutions) as a prospestive regulation rather than a re-
troastive regulation in its intent and seops, albelt trans-
asotions both prior and subsequent %o the snsotment of this
legislation are considered in meesuring the regulations inm-
posed. This is a regulation prospestive in-charscter al-
though predicsted upon past s well es future ssles of per-
petual care latsrmemt right az a means of measuring the ob-
ligetion imposed.

You are therefore sdvised that Artioles 925 and
925s compel all cemetery associations desiring to eontinue
business as perpetual care cemeteriss, as defined in the Aet,
to build up & trust fund to the statutory reserve, sslou-
Jated on footege, sud/or orypt intermeats, and/or niche

7N
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interments rights sold prior to the snaotment of tLese Arti-
ales, an» well a» those 3014 sudsequent thereto.

Yery truly yours
Y GENIRAL OF TEXAS
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